UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

DANIEL V. PRESNI CK
v, E 3:99cv256 (JBA)

TOMW OF ORANGE, et al

RULI NG ON MOTI ON FOR SUMVARY JUDGVENT [ DOC. # 29]

| nt roducti on

At a neeting of the Orange Board of Sel ect nen on February
16, 1996, defendant Robert Sousa announced that the public
meeti ng was adj ourned and that the Board was going into private
session to discuss a proposed contract with the teacher’s union.
Al l but one of the people attending the neeting conplied with
Sousa’s request to leave. Plaintiff Daniel Presnick, insisting
that he had a right to be present, refused to | eave, and
eventual ly, Sousa called the police. After interview ng various
Board nmenbers and nenbers of the public and taking a statenent
from Sousa, police officers arrested plaintiff for crimnal
trespass, once he made it plain that he would not | eave
voluntarily. No force was used against plaintiff, and he was
rel eased within two hours after processing. The crim nal
trespass charges were | ater dism ssed.

Plaintiff has now sued the Town of Orange, First Sel ectman
Robert Sousa, the Orange Board of Sel ectnen, the Orange Police

Comm ssi on and Orange Chief of Police Edward DelLaney, all eging
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t hat defendants violated 42 U.S.C. 88 1983 and 1985, and
asserting state law clains of false arrest, denial of equal
protection under the Connecticut constitution, intentional
infliction of enotional distress, negligent infliction of
enotional distress and inplied libel. Plaintiff seeks noney
damages, punitive damages and injunctive relief.

Defendants claimthey are entitled to summary judgnent on
the state and federal false arrest clains because none of the
named defendants arrested plaintiff, there was probable cause to
arrest plaintiff, and defendants are entitled to qualified
immunity. They also nove for summary judgnent on plaintiff’s
equal protection clains, the libel claimand the enotional
di stress cl ai ns.

1. Discussion

A. Summary judgnent / notice to pro se plaintiff

A court shall grant a notion for summary judgnent under Fed
R Cv. P. 56 “if the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together wwth affidavits
show that there is no genuine issue as to any material fact
and that the noving party is entitled to a judgnent as a matter

of | aw. Silver v. Gty University, 947 F.2d 1021, 1022 (2d Cr

1991). The noving party bears the initial burden of establishing
that no genuine issue of material fact exists and that the

undi sputed facts show that she is entitled to judgnent as a



matter of | aw. Rodriquez v. Cty of New York, 72 F.3d 1051, 1060

(2d Gr. 1995). In determ ning whether a genuine issue of
material fact exists, a court must resolve all anmbiguities and
draw all reasonabl e inferences agai nst the noving party. See

Mat sushita Elec. Indus. v. Zenith Radio Corp., 475 U.S. 574, 587

(1986); Brady v. Town of Colchester, 863 F.2d 205, 210 (2d G

1988) .

The non-noving party nmust “go beyond the pl eadi ngs and by
her own affidavits, or by the 'depositions, answers to
interrogatories, and adm ssions on file,' designate 'specific
facts show ng that there is a genuine issue for trial."”

Celotex, 477 U.S. at 324. A party seeking to defeat a sunmary
j udgnent notion cannot “rely on nere specul ation or conjecture as
to the true nature of facts to overcone the notion.” Lipton v.

Nature Co., 71 F.3d 464, 469 (2d Cir. 1995) (quoting Knight v.

US Firelns. Co., 804 F.2d 9, 12 (2d Cr. 1986)). “If the
evidence is nerely colorable, . . . or is not significantly
probative, . . . summary judgnent may be granted.” 1d. at 249-50

(citations omtted); see also Matsushita, 475 U. S. at 586

(material dispute requires nore than “netaphysical doubt”).
Where summary judgnent is sought against a pro se litigant,

the Court nust be especially careful because it is not “obvious

to a | ayman that when his opponent files a notion for summary

j udgnent supported by affidavits he nust file his own affidavits

contradicting his opponent’s if he wants to preserve factual
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issues for trial.” Gahamv. Lew nski, 848 F.2d 342, 344 (2d

Cr. 1988). For this reason, the Second Crcuit has reversed
grants of summary judgnent against pro se litigants where the
district court failed to informthe pro se litigant that failure
to respond to a notion for sunmary judgnment would result in

di sm ssal of the case, see, e.q., Ruotolo v. IRS, 28 F.3d 6, 8

(2d Cir. 1994) (per curianm), and where there is no indication
that the pro se litigant understood that he was “required to
present counter-affidavits or docunentary evidence as to every

genui ne i ssue of material fact that he wi shed to preserve for

trial,” Vital v. Interfaith Medical Center, 168 F.3d 615, 621 (2d
Gr. 1999).

However, “[t]here is no requirenent that the district court
affirmatively advise the pro se litigant of the nature and
consequences of a summary judgnent notion if the pro se litigant
has otherw se been adequately notified or is al ready aware of

such consequences.” MB. # 11072-054 v. Reish, 119 F.3d 230, 232

(2d Gr. 1997) (per curiam. Factors that the Second Crcuit has
considered in determ ning whether the pro se litigant had
sufficient notice include whether the district court or the
opposi ng party has provided notice, whether the response fromthe
litigant indicates that he understands what is required to defeat
summary judgnent and the extent of the litigant’s participation
in the proceedings. See Vital, 168 F.3d at 621.

Al though M. Presnick did not receive notice fromthe Court
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inform ng himof the nature and consequences of summary judgnent,
inthis situation, there is anple evidence to support the
conclusion that he had an adequat e understandi ng of what was
required.

First of all, M. Presnick is a lawer. See Deposition of
Dani el Presnick (“Presnick dep.”) at 4-5 (M. Presnick graduated
from Western New Engl and School of Law in 1977 and was in private

practice until 1989); see also Presnick v. Santoro, 832 F. Supp.

521, 526 (D. Conn. 1993) (Cabranes, J.) (noting that “[b]ecause
he has been trained in the I aw and practiced | aw for sone years
inthis state, plaintiff may not in fact be due as nuch of the
court's ‘generosity’ as is appropriate for pro se litigants who
do not have such experience”). Al though M. Presnick’s rights
to practice were revoked in 1989, he has continued to represent

himself in a variety of lawsuits. See, e.qg., Presnick v.

Del aney, 110 F. Supp.2d 74 (D. Conn. 1999) (suit alleging O ange
Par k and Recreation Board and chief of police acted
unconstitutionally in suspending himfromtown pool and

subsequently arresting himfor trespass); Presnick v. Berger, 837

F. Supp. 475 (D. Conn. 1993) (reverse age discrimnation suit
claimng that town policy of permtting senior citizens to use
pool and fitness facilities free of charge violated
constitution); Santoro, 832 F. Supp. 521 (suit for danmages and
injunctive relief against court reporter and chief clerk of
Connecti cut Superior Court for alleged negligence in failing to
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file certain docunents).

Second, plaintiff responded to defendant’s notion with a
twenty-ei ght page opposition and an affidavit [Doc. # 36] stating
his version of the events of February 13, 1996 as well as
conclusory all egati ons about the | egal significance of those
events.! Defendants’ reply brief clearly stated the standard for
summary judgnent and argued that plaintiff had not submtted
evi dence supporting his conclusory allegations in his affidavit
relating to “the notivation of the defendants and his opinion
that his arrest was not supported by probable cause.” Doc. # 38
at 3. In response, plaintiff was permtted to file a sur-reply
and a supplenental affidavit. See Supp. Aff. [Doc. # 39] T 1
(“1, Daniel V. Presnick, being duly sworn, deposes and says the
followng to supplenent his first affidavit by providing
additional facts, which the defendants have all eged the plaintiff
did not supply.”). In his supplenental affidavit, plaintiff
el aborated on the factual basis for his clains.

Finally, this is not a case that turns on disputed issues of
material fact. Indeed, plaintiff’s deposition testinony
(submtted in the entirety by defendants) shows no apparent

di sagreenent with defendants’ version of the events, and

See, e.qg., Doc. # 36 at 1 2 (plaintiff was arrested at Town
Hal | when he refused to leave); 1 3 (plaintiff asserted his right
to be present); 1 4 (although plaintiff suffered no physical
injuries, his reputation was danaged and his constitutional
rights were violated); § 5 (plaintiff does not believe there was
probabl e cause for his arrest).



plaintiff’s Suppl enental Menorandum of Law states that “Mst of
the facts asserted by the plaintiff are not (and they coul d not
be) refuted by the defendant[s].” [Doc. # 39]. The crux of the
di spute between M. Presnick and the defendants rests on what
| egal significance to give to these undi sputed facts.

Under these circunstances, M. Presnick had adequate notice
of what was required to survive sunmary judgnent. See Vital, 168
F.3d at 621 (“we have recognized that a District Court need not
advise a pro se litigant as to the nature of sunmary judgnent
where an opposing party has already provided the litigant with
the requisite notice or where the record otherw se nakes cl ear
that the litigant understood the nature and consequences of
summary judgnent”).

B. Plaintiff's Section 1983 cl ai n8 agai nst Sousa and the
Orange Board of Sel ectnen

Section 1983 “is not itself a source of substantive rights,”
but nmerely provides “a nethod for vindicating federal rights

el sewhere conferred.” Baker v. MCollan, 443 U.S. 137, 144, n.3

(1979). Therefore, the first step in any such claimis to
identify the specific constitutional right allegedly infringed.

See Grahamv. Connor, 490 U. S. 386, 394, (1989); Baker, 443 U. S

at 140. Wiile it is less than clear fromplaintiff’s conpl aint
what underlying constitutional violations he alleges, in his
opposition to sunmary judgnent, plaintiff states that his

conplaint “alleges that he has a right to attend [the February



13, 1996] neeting and that his arrest and subsequent excl usion
was a violation of his constitutional rights under 42 U. S.C. §
1983." Pl.’s Mem at 1. In his *“Supplenental Menorandum of Law’
[Doc. 39], plaintiff states that his “claimis based on his
‘liberty’ interest, which is protected by the Fourteenth
Amendnent to the United States Constitution. This right is
founded in both the First Anmendnent and Article One, § 2 that
creates what is colloquially referred to as ‘the public’ s right
to know.’ The plaintiff is asking the court to extend their
protection by hold[ing] that—absent exigent circunstances—a
warrant is required to close these neeting[s].” Pl.’s Supp. Mem
at 2.

Plaintiff’s conplaint alleges false arrest and denial of
equal protection, respectively. Therefore, his 8§ 1983 clains
wi |l be construed as based on those two constitutional violations
as well as the First Amendnent.?

1. Fal se arrest

According to defendants, plaintiff’s 8§ 1983 fal se arrest
claimfails as a matter of |aw because it is undisputed that none
of the named defendants placed plaintiff under arrest or confined
himin any way. Defendant argues that unlike a claimfor

mal i ci ous prosecution, which may be brought by a plaintiff

2Mr. Presnick’s Conplaint also asserts state | aw equal
protection and false arrest clainms. See Conpl. Counts Two and
Three. As discussed below, the Court declines to exercise
suppl enental jurisdiction over plaintiff’'s state |aw cl ai ns.
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agai nst a person who initiates crimnal proceedi ngs agai nst him
a claimfor false arrest |ies only against persons who actually
confined the plaintiff. |In the alternative, defendants argue
that they are entitled to summary judgnent because there was
probabl e cause to arrest M. Presnick

In response, plaintiff clainms that “[t]he allegations of the
plaintiff are that the defendants orrcastrated [sic] the arrest
of the plaintiff by the use of their inplied authority to
intimdate the police into making arrest.” According to
plaintiff, “[i]t would be constitutional offense — and
intellectual cowardice — to condemn the actions of the officers
w t hout condemi ng the actions of this defendant who were the
participatory instigators of these constitutional violations.
These public officers denonstrated the malice and it is there
[sic] actions that deserve condemation . . . .” Pl.’s Opp.
[Doc. # 35] at 2.3

The exi stence of probable cause defeats a claimfor false

arrest. See Bernard v. United States, 25 F.3d 98, 102 (2d G r

SFromplaintiff’s argunent in opposition to sunmary
judgnent, it appears that his “false arrest” clai magainst
def endant Sousa and the Board of Sel ectnen may have been intended
as a malicious prosecution claiminstead. However, as the
exi stence of probable cause defeats clains for both fal se arrest
and malicious prosecution, defendants are entitled to summary
judgnent on this claimif there was probable cause to arrest M.
Presni ck, regardless of how his claimis characterized. See
Lowh v. Town of Cheektowaga, 82 F.3d 563, 571 (2d Cr. 1996)
(lack of probable cause is an elenent of nmalicious prosecution).




1994) (“There can be no federal civil rights claimfor false
arrest where the arresting officer had probabl e cause.”).
Therefore, defendants are entitled to summary judgnent on this
claimif there was probable cause to arrest M. Presni ck.

Probabl e cause is established “when the arresting officer
has ' know edge or reasonably trustworthy information sufficient
to warrant a person of reasonable caution in the belief that an
of fense has been commtted by the person to be arrested.'”

ONeill v. Town of Babylon, 986 F.2d 646, 650 (2d Cir. 1993)

(quoting Calanmia v. Gty of New York, 879 F.2d 1025, 1032 (2d

Cr. 1989)). “An arresting officer advised of a crinme by a
person who clains to be the victim and who has signed a
conplaint or information charging soneone with the crine, has
probabl e cause to effect an arrest absent circunstances that

rai se doubts as to the victims veracity. See Singer v. Fulton

Cty. Sheriff, 63 F.3d 110, 119 (2d Cir. 1995) (citing Hebron v.

Touhy, 18 F.3d 421, 422-423 (7th Gir. 1994); Ml oslavsky v. AES

Engi neering Soc., Inc., 808 F.Supp. 351, 355 (S.D.N. Y. 1992),

aff'd, 993 F.2d 1534 (2d Cir.), cert. denied, 510 U S. 817

(1993)).
Plaintiff was arrested on the charge of crimnal trespass in

violation of Conn. Gen. Stat. 8§ 53a-107* after he refused to

4 A person is guilty of crimnal trespass in the first
degree when: (1) knowi ng that such person is not |icensed or
privileged to do so, such person enters or remains in a building
or any other prem ses after an order to | eave or not to enter
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| eave the room when the Board went into non-public session.
Despite plaintiff’s belief and continued insistence that this was
a public nmeeting at which he had a right to be present, it is
undi sputed that Sousa asked plaintiff to | eave, and that Sousa
called the police only after plaintiff continued to refuse to

| eave. Upon their arrival, the police interviewed several
menbers of the public and Sousa and the secretary of the Board of
Sel ect ren, and took a signed statenent from Robert Sousa
indicating that the Board was going into a private session, that
plaintiff had been asked to | eave, and that the Board sought
assistance fromthe police to renove plaintiff fromthe prem ses.
Orange Police Departnent Incident Reports, Defs.” Ex. C. After
the statenent was taken, the officers again asked plaintiff to

| eave voluntarily. Upon his continued refusal, officers arrested
plaintiff. 1d.; Presnick Aff. § 2. Under these circunstances,
the police clearly had probable cause to believe that M.
Presni ck had violated Conn. Gen. Stat. 8§ 53a-107.

Plaintiff’s argunent that because he allegedly had a right
to be at the neeting there was not probable cause to arrest him
is wthout merit, in light of Sousa and other w tnesses’
statenents to the police. Under the Freedom of Information Act,
Conn. Gen. Stat. 8 1-18a et seq., defendant Sousa and the Board

of Selectnmen were entitled to go into private session to discuss

personal [y comuni cated to such person by the owner of the
prem ses or other authorized person . :
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matters related to collective bargaining. Relying on this
statute, the Board of Selectnen informed the police officers that
this was a non-public neeting under Conn. Gen. Stat. § 1-18a(b),
and the police therefore had a reasonable belief that plaintiff
was not |licensed or privileged to remain in the neeting. Once
these facts were established, the police had probable cause to
arrest plaintiff for crimnal trespass.

Finally, M. Presnick clains that even if there was probable
cause to arrest him his arrest was unconstitutional because he
was arrested without a warrant. However, “[p]olice officers may
arrest an individual when apprehended in the act or upon the

speedy information of others.” Presnick v. Delaney, 110 F. Supp.

2d 74, 80-81 (D. Conn. 1999) (citing Conn. Gen. Stat. 8§ 54-1f(a)
(permtting warrantl ess fel ony and m sdeneanor arrests when “the
person is taken or apprehended in the act or on the speedy

information of others”); see also State v. Kuskowski, 200 Conn.

82, 86 (1986); State v. Santiago, 224 Conn. 494, 498 (1993).

Defendants are therefore entitled to sunmary judgnment on
plaintiff’'s false arrest claimunder 8§ 1983.
2. First Amendnent
While plaintiff’s conplaint does not clearly allege a First
Amendnent viol ation, at his deposition, plaintiff clainmed that
even if there were probable cause to arrest him he could not be

arrested without a warrant: “If soneone i s nonviolent and saying,
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“I"’'mnot going to | eave for political reasons,” on public
property, where | have a fundanental right to be . . . | think
they need a warrant.” Presnick dep. at 52.

Plaintiff cites no | egal support for his novel theory that
when a person clains to be exercising First Anendnent rights, he
cannot be arrested in a public place without a warrant or, at a
m ni mum exi gent circunstances. According to plaintiff, because

the Supreme Court held in Payton v. New York, 445 U. S. 573 (1980)

t hat absent exigent circunstances, a warrant is needed to nmake an
arrest in a private hone, “[t]his same rational e should be
extended to a public forumwhere a person is attenpting to
vindicate his First Arendnent right to know. This protection is
needed to protect and vindicate this inportant constitutional
right since only a |learned and inpartial magistrate could wei gh
these conpelling interests and achi eve constitutional
equilibrium” Pl.’s Mem at 15. However, plaintiff’s argunent
overl ooks the fact that the Suprene Court has el sewhere held that
“the Fourth Amendnent permits warrantless arrests in public

pl aces where an officer has probable cause to believe that a

felony has occurred.” Florida v. Wite, 526 U S. 559, 565 (1999)

(citing United States v. Watson, 423 U. S. 411, 416-424 (1976))

(enphasis added). “In explaining this rule, [the Court drew
upon the established “distinction between a warrantl ess sei zure
in an open area and such a seizure on private premses.’ " |d.

(quoting Payton, 445 U.S. at 587). There is thus no basis under
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Payton for extending the warrant requirenent to public spaces
when the suspect clainms that he is exercising his First Amendnent
rights.

Plaintiff’s argunment that a warrant was required for his
arrest is also flawed in that a person does not have a right to
attend a private neeting of a nunicipal board sinply because the
meeting occurs within a public building such as the Town Hall.

See United States Postal Service v. Council of Greenburgh G vic

Ass’ns, 453 U. S. 114, 129 (1981) (“the First Amendnent does not
guar antee access to property sinply because it is owned or
controlled by the governnent”). The FO A comm ssion’s

determ nation that this nunicipal board neeting did not fal
within FOA s definition of neetings required to be held in
public was upheld by the Connecticut superior and appellate

courts, and will not be revisited here. See Presnick v. FO A

Comm ssi on, 53 Conn. App. 162 (1999).

Plaintiff’s opposition to summary judgnent al so appears to
rai se a vagueness challenge to the FO A definition of “neeting,”
claimng that it is unconstitutional because it permts the Board
of Selectnmen to expel people from neetings w thout providing
adequat e gui dance and did not give reasonable notice of the

prohi bited conduct. See Doc. 35 at 11-12, 22-25.°5 A statute is

SAl t hough plaintiff asserts in passing that FOA “suffer[s]
from over breadt h—a separate constitutional problem” Doc. # 35 at
24, he nowhere explains in what way the FO A definitions are
over broad, and his substantive argunents in opposition to sunmary
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unconstitutionally vague when persons “of comon intelligence
must necessarily guess at its nmeaning and differ as to its

application.” Connally v. CGeneral Construction Co., 269 U S

385, 391 (1926). The FO A statute plaintiff challenges requires
certain neetings to be held in public, and specifically exenpts
ot her types of neetings fromthat requirenent.

As the Connecticut Suprene Court observed in WIlson v.

Freedom of Information Comm ssion, 181 Conn. 324, 327 (1980):

The Freedom of Information Act expresses a strong

| egislative policy in favor of the open conduct of
government and free public access to governnent records.

. [ H owever, the act does not confer upon the public an
absolute right to all governnent information. Its carefu
delineation of the circunstances in which public neetings
may be held in executive session; Ceneral Statutes 8§
1-18a(e); and in which agency records, or prelimnary drafts
or notes of such records, may properly remain undi scl osed,;
Ceneral Statutes s 1-19(b); reflects a legislative intention
to bal ance the public's right to know what its agencies are
doing, with the governnental and private needs for
confidentiality.

The exception to FOA that the Board relied on states that
“meeting” shall not include “strategy or negotiations with
respect to collective bargaining.” Wile plaintiff may disagree
with the wisdomof this exception, it is not vague, as it does
not require people of average intelligence to guess at its

application. Defendants are therefore entitled to summary

judgnent are limted to vagueness. As plaintiff has failed to

el aborate on his overbreadth chall enge, the Court is unable to
consider it. See United States v. Dunkel, 927 F.2d 955, 956 (7th
Cr. 1991) ("Judges are not like pigs, hunting for truffles
buried in briefs.").
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judgnment on plaintiff’s First Anendnent 8 1983 claim
3. Equal protection

Def endants argue that plaintiff’s equal protection claim
under the U. S. Constitution nust fail because he is not a nenber
of a suspect class or group, and cannot establish that the
defendants’ actions in calling the police to renove himfromthe
Town Hall anpbunted to sel ective prosecution. Def endants cl ai m
that plaintiff has not provided any evidence that he was treated
differently than any simlarly situated individuals and that
there was any intent to discrimnate against himbased on nalice
or bad faith

Plaintiff counters that he is asserting an equal protection

violation as a “class of one,” relying on Village of WII owbrook

v. O ech, 528 U. S. 1073 (2000) and Esmail v. Macrane, 53 F.3d 176

(7th Cir. 1995), in that defendants viol ated the Fourteenth
Amendnent by “first suspending his right to be present at this
nmeeting of the Board of Selectnen and instigating his subsequent
unl awful arrest. The Plaintiff was selected for puni shnent
because of the malice generated by his First Anendnment
activities.” Pl.’s Mem at 3. According to plaintiff, “[t]he
defendants’ intentions were to intimdate |ike-m nded voters into
political subm ssion and to deny themthe opportunity to vote for
an alternative candidate. By arbitrarily inflicting punishnment

on a clearly innocent citizen, wthout due process, voters were
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war ned: ‘resistance is futile.”” 1d. at 5.

In WIIowbrook, the Suprenme Court noted that “[o]ur cases

have recogni zed successful equal protection clains brought by a
‘class of one,” where the plaintiff alleges that she has been
intentionally treated differently fromothers simlarly situated
and that there was no rational basis for the difference in

treatnment.” WI Il owbrook, 120 S.Ct. at 1074. In this Crcuit, it

is established that a plaintiff can establish a violation of

equal protection where “the person, conpared with others
simlarly situated, was selectively treated; and (2) such

sel ective treatnment was based on i nperm ssi bl e considerations
such as . . . intent to inhibit or punish the exercise of
constitutional rights, or malicious or bad faith intent to injure

a person.” Crowey v. Courville, 76 F.3d 47, 52-53 (2d Gr.

1996) .

Al though plaintiff insists that his “affidavit establishes
his clains that a trial was warranted because of the defendants’
sel ective prosecution, which was notivated by aninus and il
[Wwll] caused by his First Arendnent activities,” neither his
affidavit or his supplenental affidavit supply sufficient facts
fromwhich a reasonable juror could infer that defendants’
actions were done with a bad faith intent to injure himor
retaliate against him Plaintiff's affidavit states that:

| have opposed many of the prograns propagated by the O ange

Board of Selectnen. | have debated sonme of the nenbers of

the Board both during election and as a private citizen.
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There are nunerous exanples of bitter political division
between the plaintiff and many nenber[s] of this Board. The
trier of fact can infer malice in the treatnent of the
plaintiff. . . . The defendant[s] have shown malice agai nst
the plaintiff on other occasion[s] such as by refusing to
allow the plaintiff to speak and by threatening the
plaintiff with arrest for the lawful exercise of his
constitutional rights.

Doc. # 39 at T 1, 3.

Even assum ng that these allegations of malice were
sufficiently specific to create a disputed issue of material fact
as to whether the defendants acted maliciously or to retaliate
agai nst himfor exercising his First Anmendnment rights, see Blue
v. Koren, 72 F.3d 1075, 1084 (2d Cr. 1995) (“a conclusory
proffer of an unconstitutional notive should not defeat the
nmotion for summary judgnent”), defendants would be entitled to
summary judgnent because M. Presnick has failed to show that he

was treated differently from anyone el se. See EECC of Nassau

Ay. v. County of Nassau, 106 F. Supp.2d 433, 440 (E.D.N. Y. 2000)

(noting that “class of one” plaintiffs are not relieved fromthe
burden of showing that other simlarly situated people were

treated differently); see also Brown v. Oneonta, 195 F.3d 111

119 (2d Cr. 1999) (proof that the plaintiff has been treated
differently fromothers simlarly situated is an essenti al
conponent of an equal protection claim.

Plaintiff clains that he was “the only person ever arrested
or subjected to an expulsion.” Pl.’s Mem at 6. |In the absence

of any evidence that anyone el se ever refused to | eave after the
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Board of Sel ectnen declared a private session or oterh

ci rcunst ances that could be found “simlar,” however, there is no
basis fromwhich to infer that plaintiff was treated differently
t han anyone el se under simlar circunstances. |In Esmail, 53 F. 3d
176, relied on by M. Presnick in support of his claimthat he
has sufficient evidence of selective prosecution to defeat
summary judgnent, the plaintiff’s conplaint had alleged that the
def endant denied his requests for renewal of his liquor |icense
on the basis of mnor violations while “‘maintaining a policy and
practice of routinely granting new |liquor |icenses as well as
renewi ng existing licenses requested by people who had engaged in
the sane or simlar conduct.’”” 53 F.3d at 178. Not only has
plaintiff not plead simlarity, but he has not set forth any
evidence of simlarity in opposition to sunmary judgnent.

As the court observed in EEOCC of Nassau County, “[t]he equal

protection clause is essentially a direction that all persons
simlarly situated should be treated alike. Wthout an

all egation that other persons simlarly situated were treated
differently, the ‘equal’ portion of the Equal Protection C ause

beconmes neaningless.” 1d. at 441 (citing Gty of O eburne v.

Gl eburne Living CGr., 473 U S. 432, 439 (1985). Defendants Sousa

and the Orange Board of Selectnen are therefore entitled to
summary judgnent on plaintiff’s claimthat they denied himequal

protection in violation of § 1983.
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C. Section 1983 d ai n8 agai nst Town of O anqge, Board of
Police Comm ssioners, Chief of Police Edward Del aney

Under Monell v. Departnent of Social Services, 436 U. S. 658,

691 (1978), to establish nunicipal liability for actions of

enpl oyees alleged to be unconstitutional, “a plaintiff is
required to plead and prove three elenents: (1) an official
policy or customthat (2) causes the plaintiff to be subjected to

(3) a denial of a constitutional right.’”” Zahra v. Town of

Sout hold, 48 F.3d 674, 685 (2d Cr. 1995) (quoting Batista v.

Rodri guez, 702 F.2d 393, 397 (2d Cr. 1983)). Defendants argue
that they are entitled to summary judgnent because plaintiff has
identified no underlying constitutional violation, official
customor policy, or causal connection between that policy and
any violation.

Plaintiff’s claimagainst the Board of Police Comm ssioners
and the Town appears to be based on his belief that by failing to
propagate policies or instruct police officers that an individual
who clains to be exercising his First Anendnent rights in a
public place may only be arrested pursuant to a warrant or in
exi gent circunstances, these defendants violated the
Consti tution.

As di scussed above, M. Presnick has not shown any such
fundanmental right and thus no underlying constitutional violation
for which the Town, the Board of Police Comm ssioners or Chief

Del aney coul d be responsible. As plaintiff’s arrest by the
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Orange police without a warrant was |lawful, the alleged failure
to train officers not to arrest people without a warrant if they
assert a First Amendnment defense in a public place cannot be

unl awful . Defendants Town of Orange, Chief of Police Delaney and
the Orange Board of Police Conm ssioners are entitled to summary
judgnent on plaintiff’s 8§ 1983 cl ai ns.

D. Section 1985(3) dains

The record al so does not denonstrate di sputed evi dence such
that reasonable jurors could find a violation under 42 U S.C. 8§
1985(3) for conspiracy to violate plaintiff’s civil rights, which
“must be notivated by racial or related cl ass-based

discrimnatory aninus.” Gahamyv. Henderson, 89 F.3d 75, 81 (2d

Cr. 1996). Moreover, the Court has concluded that plaintiff has
failed to proffer sufficient evidence of any constitutional
deprivation, a necessary elenent of a 8 1985 conspiracy claim

See Gay v. Darien, 927 F.2d 69 (2d Cr. 1991) (granting summary

judgnent on 8 1985 conspiracy claim®“on the basis that there has
been no show ng of a constitutional deprivation”). All
defendants are therefore entitled to summary judgnent on
plaintiff’s 8§ 1985 cl ai ns.

E. Remai ning State Law d ai ns

As defendants are entitled to summary judgnment on all of
plaintiff's federal clainms, the Court declines to exercise
suppl enmental jurisdiction over plaintiff’s remaining state | aw
clainms for false arrest, denial of equal protection, intentional
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and negligent infliction of enotional distress and inplied |ibel
pursuant to 28 U.S.C. § 1367(c)(3).
I'11. Conclusion

For the foregoing reasons, defendants’ notion for summary
judgnment [Doc. # 29] is GRANTED. Defendants are entitled to
summary judgnent in their favor on plaintiff’s 42 U S.C. § 1983
and 8 1985(3) clains [Count One] and the renmamining state | aw
counts are di sm ssed.

The Cerk is directed to close this case.

I T 1S SO ORDERED

Janet Bond Arterton, U. S.D.J.

Dat ed at New Haven, Connecticut, this 14th day of March 2001.
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